
Pasquale Longo, et al., appellants, v Long Island Railroad, respondent. (Index No.
33073/09)

2012-09517

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

116 A.D.3d 676; 983 N.Y.S.2d 579; 2014 N.Y. App. Div. LEXIS 2218; 2014 NY Slip Op
2269

April 2, 2014, Decided

NOTICE:

THE LEXIS PAGINATION OF THIS DOCUMENT
IS SUBJECT TO CHANGE PENDING RELEASE OF
THE FINAL PUBLISHED VERSION. THIS
OPINION IS UNCORRECTED AND SUBJECT TO
REVISION BEFORE PUBLICATION IN THE
OFFICIAL REPORTS.

PRIOR HISTORY: Longo v. Long Is. R.R., 2012 N.Y.
Misc. LEXIS 2893 (N.Y. Sup. Ct., June 12, 2012)

COUNSEL: [***1] Andrea & Towsky, Garden City,
N.Y., (Frank A. Andrea III of counsel), for appellants.

Lewis, Brisbois, Bisgaard & Smith LLP, New York, N.Y.
(Peter T. Shapiro of counsel), for respondent.

JUDGES: REINALDO E. RIVERA, J.P., PLUMMER
E. LOTT, SHERI S. ROMAN, SYLVIA O.
HINDS-RADIX, JJ. RIVERA, J.P., LOTT, ROMAN and
HINDS-RADIX, JJ., concur.

OPINION

[**579] [*676] DECISION & ORDER

In an action to recover damages for personal injuries,

the plaintiffs appeal from an order of the Supreme Court,
Queens County (Siegal, J.), dated June 12, 2012, which
granted the defendant's motion for summary judgment
dismissing the complaint and denied their cross motion
for leave to amend the complaint and bill of particulars to
add allegations that the defendant violated Labor Law §
240(1) and 12 NYCRR 23-2.1(b).

ORDERED that the order is affirmed, with costs.

The plaintiff Pasquale Longo (hereinafter the injured
plaintiff) allegedly was injured while performing
demolition work at a building owned by the defendant
Long Island Railroad. The demoliton work involved
removing lockers from the second floor of the building,
transporting the lockers out of the building through a
second floor fire escape, and placing the [*677] lockers
in trailers. As the plaintiff [***2] and his coworker
picked up a set of three lockers, his coworker [**580]
lost his grip and the lockers fell on the plaintiff's hand.

In December 2009, the injured plaintiff, and his wife
suing derivatively, commenced this action to recover
damages for personal injuries and derivative losses
resulting from the defendant's alleged negligence. In
December 2011, the defendant moved for summary
judgment dismissing the complaint. Thereafter, the
plaintiffs cross-moved to amend their complaint to add
allegations that the defendant violated Labor Law §
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240(1) and 12 NYCRR 23-2.1(b).

"Applications for leave to amend pleadings under
CPLR 3025 (b) should be freely granted unless the
proposed amendment (1) would unfairly prejudice or
surprise the opposing party, or (2) is palpably insufficient
or patently devoid of merit" (Maldonado v Newport
Gardens, Inc., 91 AD3d 731, 731-732, 937 N.Y.S.2d 260;
see RCLA, LLC v 50-09 Realty, LLC, 48 AD3d 538, 852
N.Y.S.2d 211). Under the circumstances of this case, the
Supreme Court providently exercised its discretion in
denying that branch of the plaintiffs' cross motion which
was for leave to amend the pleadings to allege a violation
of Labor Law § 240(1), since the proposed amendment
was palpably insufficient [***3] and patently devoid of
merit (see Narducci v. Manhasset Bay Assocs., 96 N.Y.2d
259, 750 N.E.2d 1085, 727 N.Y.S.2d 37). The Supreme

Court also providently exercised its discretion in denying
that branch of the plaintiffs' cross motion which was for
leave to amend the pleadings to allege a violation of 12
NYCRR 23-2.1(b), since that section lacks the specificity
required to support a cause of action under Labor Law §
241(6) (see Parrales v Wonder Works Constr. Corp., 55
A.D.3d 579, 582, 866 N.Y.S.2d 227; Madir v 21-23
Maiden Lane Realty, LLC, 9 A.D.3d 450, 452, 780
N.Y.S.2d 369; Salinas v Barney Skanska Constn. Co., 2
A.D.3d 619, 622, 769 N.Y.S.2d 559).

The plaintiffs' remaining contentions are without
merit.

RIVERA, J.P., LOTT, ROMAN and HINDS-RADIX,
JJ., concur.
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