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As winter nears, property owners are reminded that New York law imposes 

liability for sidewalk accidents resulting from slip and falls on snow and 

ice. Within the city of New York, Administrative Code Section 7-210 

imposes liability on the owners of real property — other than single-family 

dwellings — to maintain an abutting sidewalk in a reasonably safe 

condition, which includes the removal of snow and ice.[1] 

 

Some of the most important issues in this area of the law were recently 

reaffirmed by the New York Supreme Court Appellate Division's Second 

Department in Zamora v. David Caccavo LLC.[2] 

 

In particular, the case affirmed that the Court of Appeals made clear 

in Xiang Fu He v. Troon Management Inc. in 2019 that the statutory 

nondelegable duty to remove snow and ice from sidewalks extends even 

to out-of-possession landowners, who, although they may shift the work 

of maintaining the sidewalk to another, "cannot shift the duty, nor 

exposure and liability for injuries caused by negligent maintenance, 

imposed under [Administrative Code §] 7-210."[3] 

 

In other words, even if the defendant leases the property to a tenant who 

is obligated under the lease to maintain the property in every way, 

including snow and ice on sidewalks, the defendant cannot escape liability 

by claiming the tenant is solely responsible for the plaintiff's loss. 

Rather, in this scenario, the Defendant owner’s remedy is to pursue the tenant for 

contractual or common law indemnification, ideally contractual indemnity via the lease 

agreement, and to ensure the tenant has adequate insurance to cover the loss. 

 

On the other hand, property owners are not strictly liable for all personal injuries that occur 

on the abutting sidewalks, because the statute "adopts a duty and standard of care that 

accords with traditional tort principles of negligence and causation."[4] 

 

The question often arises what the defendant's burden of proof is on motion for summary 

judgment to dismiss a case arising under Section 7-210. The moving defendant has the 

burden of establishing, prima facie, "that it neither created the alleged ice condition nor had 

actual or constructive notice of its existence for a sufficient length of time to discover and 

remedy it."[5] 

 

In response to such a showing, the plaintiffs bar often argues that the defendant has failed 

to establish the last known inspection as part of its burden to rule out constructive notice. 

 

According to the Second Department in Butts v. SJF in 2019, "To meet its burden on the 

issue of lack of constructive notice, a defendant is required to offer evidence as to when the 

accident site was last cleaned or inspected prior to the accident."[6] Moreover, a mere 

reference to general cleaning and inspection practices and procedures is insufficient for this 

purpose.[7] 

 

Therefore, as the weather grows colder, property owners are well advised to maintain 
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written logs of snow removal efforts. 

 

That way, if an accident does occur, a witness can have their memory refreshed by these 

written materials so that the defense is not merely relying on general cleaning and 

inspection practices and procedures which, standing alone, are insufficient to meet their 

burden of proof to dismiss a case on summary judgment, and could prove useful at the time 

of trial as well. 

 

If the employees can also take photographs, such evidence could be especially useful for 

defense counsel trying to prove there was no notice of a hazardous condition. 

 

For those defendant property owners outside of New York City, NYC Administrative Code 

Section 7-210 does not apply. Instead, such defendants should check their local town and 

county codes and ordinances. 

 

The general rule in New York is that an abutting landowner cannot be held liable for a 

sidewalk hazard in the absence of: (1) a local statute or ordinance which imposes tort 

liability on abutting owners for sidewalk conditions, and makes the landowner responsible to 

maintain and repair the sidewalk; or (2) evidence that the abutting landowner created the 

tripping hazard somehow, by way of special use, a negligent repair, or otherwise.[8] 

 

Thus, for defendants outside of New York City, a close review of the local code should be 

performed in order to determine whether the code expressly imposes tort liability upon 

them for failing to clear a sidewalk of snow and ice. Even if the local code imposes an 

obligation to clear the sidewalk of snow and ice, the defendant cannot be held liable unless 

the code expressly imposes tort liability on a defendant who fails to carry out its 

maintenance obligations.[9] 

 

Another key burden for defendants moving for summary judgment, both inside and outside 

New York City, is to submit evidence affirmatively ruling out the possibility that the 

defendant's employees did not somehow create or exacerbate a hazardous condition on the 

sidewalk.[10] 

 

This appears to be one of the most frequently overlooked aspects of a defendant's burden of 

proof on summary judgment. In particular, it is not enough to simply point to the absence 

of evidence. The defendant must instead prove a negative, by submitting sworn testimony 

or an affidavit attesting to the fact that the defendant's employees did nothing to create or 

exacerbate the alleged hazard.[11] 

 

For example, plaintiffs frequently allege the defendant's employees created a hazardous 

condition by piling snow near the sidewalk, which then melts and refreezes overnight, 

resulting in ice on the walking surface. 

 

As noted above, it is not enough for a defendant to submit custom-and-practice evidence 

stating this did not occur. Instead, the defendant must affirmatively prove its employees did 

nothing to pile snow in such a way that ice resulted on the sidewalk. Again, written records 

and ideally photographs could be invaluable for this purpose. 

 

Defendants are also well advised to cite the storm-in-progress defense whenever a 

plaintiff's accident occurs during ongoing precipitation. Under this doctrine, "a property 

owner will not be held liable in negligence for a plaintiff's injuries sustained as a result of an 

icy condition occurring during an ongoing storm or for a reasonable time thereafter," 

according to the First Department's 2005 decision in Solazzo v. New York City Transit 
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Authority.[12] 

 

Again, however, even if the defendant can prove the plaintiff fell during a storm in progress, 

based on evidence such as weather records, witness testimony or a meteorologist report, 

plaintiffs often try to argue the defendant created or exacerbated a hazardous condition, for 

example, by removing the top layer of snow, thereby exposing a layer of old snow or ice 

underneath, which predated the storm in progress.[13] 

 

Thus, a defendant moving for summary judgment based on the storm-in-progress defense 

should take care to address this possibility during the course of discovery and investigation, 

ideally with the goal of establishing the plaintiff fell on material that accumulated during the 

ongoing storm, as opposed to an earlier snowfall. 

 

Finally, defendants in New York City should be aware of NYC Administrative Code Section 

16-123, which provides a grace period for Section 7-210 liability.[14] The grace period 

extends for four hours after precipitation stops, and excluding the hours 9:00 p.m. to 7:00 

a.m., during which a defendant's obligation to clear snow and ice from a sidewalk is 

suspended. 

 

The intent of the statute was to provide a grace period for property owners who cannot 

reasonably be expected to clear snow and ice that accumulates overnight. Under the 

statute, a defendant can meet its prima facie burden of entitlement to summary judgment 

with evidence the plaintiff's accident occurred as a result of precipitation that accumulated 

during the grace period. 

 

Notably, the grace period extends to 11 a.m. if the precipitation occurred overnight.[15] 

Even if Code Section 16-123 applies, however, the defendant must still take care to rule 

out, with evidence in admissible form, that its employees did nothing to create or 

exacerbate the allegedly hazardous condition, such as black ice forming overnight as a 

result of melting and refreezing piles of snow placed near sidewalks. 
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