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Up at Night:  Liability for Mental Health Professionals for Failure to Warn
Eric Neiman

  

HIPAA recognizes that patient privacy 
must give way to disclosure when certain conditions 

exist creating a safety risk.6

mong the most acute chal-
lenges facing mental health 
professionals is trying to pre-
dict the future behavior of 
their patients--including po-

tential acts of violence. Also, a thera-
pist might be uncertain about their 
legal obligation. Mental health pro-
fessionals have a duty of confi denti-
ality to their patients, but that duty is 
limited by the duty to protect those 
who might be at risk, including the 
patient. The tension between these 
two duties can keep mental health 
professionals awake at night.

This article discusses Idaho law 
regarding confi dentiality and the 
duty to warn, and analyzes a recent 
Washington Supreme Court case 
which has generated much discus-
sion in this area for potential ap-
plication to Idaho. In an era when 
violent events seem to be part of the 
daily news cycle, a discussion of the 
role and responsibilities of mental 
health professionals is timely.

Duty of confi dentiality

The duty of confi dentiality is an 
essential part of the therapeutic rela-
tionship. Individuals with troubled 
thoughts seek professional care and 
guidance to help them cope. They 
do so with the expectation that 
their communications will be pri-
vate. Without that assurance, fewer 
people might seek help, with adverse 
consequences both to the patient 
and potentially others. Breach of 
patient confi dentiality can result in 
civil and regulatory liability.1

An analysis of patient privacy be-
gins with the federal Privacy Rule, 
which was promulgated as part 
of the Health Insurance Portabil-
ity and Accountability Act of 1996 
(HIPAA).2 The Privacy Rule, found 
at 45 CFR Parts 160 and 164, creates 
standards for the use and disclosure 

of protected health information, a 
broad term which includes health 
information that relates “to the past, 
present, or future physical or mental 
health or condition of an individual 
. . . .”3  HIPAA includes a preemption 
provision that preempts state law, 
unless state law is more protective or 
certain other conditions are met.4

HIPAA prohibits disclosure of 
protected health information unless 
an exception applies.  One of those 
exceptions is for a situation in which 
the provider “in good faith, believes 
the use or disclosure . . . [i]s necessary 
to prevent or lessen a serious and im-
minent threat to the health or safety 
of a person or the public . . . .”5  In 
other words, HIPAA recognizes that 
patient privacy must give way to dis-
closure when certain conditions ex-
ist creating a safety risk.6 

Various Idaho laws also provide 
for confi dentiality by professionals 
providing mental health services. 
These include: physicians (Idaho 
Code § 9-203(4));7 psychologists 
(§ 54-2314);8 and, school counsel-
ors and psychologists (§ 9-203(6)).9  
There are exceptions to these confi -
dentiality rules, including:  malprac-
tice actions (Idaho Code § 39-1392e); 
board review (§ 54-3410); physical 
injury to children (§ 9-203(4)(A)); 
and domestic violence (§ 9-203(4)
(B)).

In short, both federal and state 
laws provide for exceptions to pa-
tient privacy and professional con-
fi dentiality in situations in which 
there is a risk of harm to the patient 
or others.  

Duty to warn in Idaho

Many states have “duty to warn” 
laws that permit or require disclo-
sure of otherwise confi dential infor-
mation when there is a risk of harm 
to an individual (including the pa-
tient) or the public.10  Most if not all 
of these laws followed the landmark 
decision of the California Supreme 
Court, Tarasoff  v. Regents of University 
of California,11 which held that thera-
pists have a duty to protect individu-
als who are threatened with harm by 
a patient. These laws recognize the 
importance of therapeutic confi den-
tiality and the diffi  culty of predict-
ing future dangerousness.  

Idaho has adopted both a man-
datory duty to warn law and corre-
sponding immunity law for mental 
health professionals.12  Idaho Code 
§§ 6-1902 and 1903 deal with the 
duty to warn.  The duty arises when 
a patient has communicated an ex-
plicit threat of imminent serious 
physical harm or death to a clearly 
identifi ed or identifi able victim or 
victims and the patient has the ap-
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This immunity can be viewed as 
incomplete, since there can be 

liability for negligence in failing 
to warn or take other action.

parent intent and ability to carry out 
such a threat. The professional must 
then make a reasonable eff ort in a 
timely manner to communicate the 
threat both to the victim and to law 
enforcement closest to the patient’s 
or victim’s residence.  

Idaho Code § 6-1904 creates im-
munity from civil and disciplinary 
liability for providers who do warn 
and those who do not warn. A men-
tal health professional who warns 
about a patient’s threats when there 
is a reasonable basis to do so has im-
munity, as does a mental health pro-
fessional who fails to predict or take 
precautions to prevent a patient’s 
violent behavior when there is no 
specifi c threat. There can be liability 
for failure to warn, however, when 
“the mental health care profession-
al failed to exercise that reasonable 
degree of skill, knowledge, and care 
ordinarily possessed and exercised 
by members of his professional spe-
cialty under similar circumstances.”13

This immunity can be viewed as 
incomplete, since there can be liabil-
ity for negligence in failing to warn 
or take other action.  Most immuni-
ty laws bar negligence claims and al-
low claims only for more aggravated 
conduct or a lack of good faith.  

Current scope of liability in Idaho

The Idaho Supreme Court has 
recognized the challenge for mental 
health professionals in predicting 
future dangerousness. In Caldwell v. 
Idaho Youth Ranch,14 the trial court 
granted summary judgment for a 
youth corrections facility when a 
former resident committed murder 
three months aft er his release. The 
Supreme Court affi  rmed, saying that 
liability required “claimants to dem-
onstrate that the harmful behavior 
should have been highly predictable 
based upon demonstrated past con-
duct.”15

Caldwell is helpful to limiting 
potential liability of mental health 

professionals in setting the “highly 
predictable” standard. Nevertheless, 
the court also recognized that a duty 
to warn or act arises when there is 
a foreseeable risk, with foreseeability 
generally to be decided by a jury. No 
Idaho appellate decision forecloses 
the possibility of a mental health 
professional being liable to a mem-
ber of the general public injured by 
a patient’s violent act, even when 
there is no specifi c threat.  

The foreseeability analysis also 
applies to harm to self. In Cramer v. 
Slater,16 the Idaho Supreme Court 
affi  rmed a trial court decision that 

the provider failed to take preventive 
action.

Washington expands scope of liability

In a highly anticipated decision 
in December 2016,18 the Washing-
ton Supreme Court expanded the 
scope of liability for mental health 
providers. The case, Volk v. DeMeer-
leer,19 involved a double murder-
suicide in July 2010. The patient, 
who had received outpatient treat-
ment for mental health issues with 
the same psychiatrist for years, killed 
his former girlfriend and one of 
her children, and attacked another 
one of her children with a knife. 
The patient last saw his psychiatrist 
three months before the killings. Al-
though he reported that he had sui-
cidal thoughts when depressed, he 
had not expressed a specifi c intent to 
harm anyone.

The trial court granted summary 
judgment for the psychiatrist and 
the clinic. The Washington Court of 
Appeals reversed.20 In a 6-3 decision, 
the Washington Supreme Court 
agreed with the Court of Appeals 
and remanded the case for trial. The 
court ruled that a psychiatrist could 
be liable for homicides and other 
violent acts committed by a patient, 
even though the patient never iden-
tifi ed the victims as potential targets 
for violence.

In reaching its decision, the Wash-
ington Supreme Court relied on 
prior case law and the Restatement 
(Second) of Torts § 315. The court 
found that a “special relation” exists 
between a mental health profession-
al and a patient which triggers “‘a 
duty to take reasonable precautions 
to protect anyone who might foresee-
ably be endangered by the patient’s 
condition.”21 The court went on to 
hold that a “mental health profes-
sional is under a duty of reasonable 
care to act consistent with the stan-
dards of the mental health profes-
sion and to protect the foreseeable 

“when a psychiatrist, psychologist, 
or doctor fails to properly assess a 
patient’s suicidal ideations and con-
sequently fails to take steps to pre-
vent the suicide, these professionals 
can be held liable for the patient’s 
suicide.”17 The court held that a jury 
should have decided whether it was 
foreseeable that the patient would 
commit suicide aft er being informed 
of a positive HIV status.  

Under current Idaho law, a men-
tal health professional or other 
health care professional can be held 
liable if a patient commits suicide, 
the patient’s act was foreseeable, and 
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victims of his or her patient.”22 With 
regard to the standard of care issue, 
the court noted that the plaintiff s’ 
case was supported by the opinion 
of an expert forensic psychiatrist.23  

The Volk decision discussed com-
peting policy arguments involved in 
imposing a duty on mental health 
professionals in the outpatient set-
ting, which included the public’s 
interest in safety, diffi  culty in pre-
dicting dangerousness, and the need 
for confi dential therapeutic commu-
nications. The court concluded that 
the legal rights of foreseeable victims 
were most important, and declined 
to grant “absolute immunity to 
health care professionals in the out-
patient setting.”24  

The language of the Volk decision 
expands the scope of liability, not 
just for mental health profession-
als, but potentially for many other 
health care providers. The Supreme 
Court stated that whether the pa-
tient’s “actions were foreseeable . . . 
is a question of fact that should have 
been resolved by a jury.”25

Idaho mental health profession-
als and their counsel should be 
aware of this case because Idaho 
courts may rule similarly in future 
cases. It is questionable whether Volk 
is consistent with current Idaho law 
given the decision in Caldwell:  in 
Volk, there was no identifi able victim 
or “highly predictable” risk. Never-
theless, the concept of having fore-
seeability determined by juries is 
found in recent Idaho tort jurispru-
dence, and could result in the same 
expansion of liability for mental 
health professionals in Idaho. Fur-
thermore, there is an argument that 
Caldwell can be read as limited to 
its facts and still permitting a claim 
against a mental health professional 
for patient violence in a diff erent fac-
tual setting. Washington, too, has a 
duty to warn and immunity statute. 
Moreover, the principles underlying 
the Volk decision are not necessarily 
limited to the mental health fi eld.26  

Conclusion

This article is being written very 
shortly aft er the horrifi c events in 
Las Vegas, Nevada and Sutherland 
Springs, Texas. Memories of other 
shootings involving school chil-
dren and moviegoers and nightclub 
patrons, have not faded. These are 
events involving mass casualties.  Vi-
olence on a smaller scale seems to be 
reported on continually.

The overwhelming majority of 
people with mental health issues are 
not violent. People with no mental 
health history or treatment are oft en 
perpetrators. Nevertheless, the fact is 
that a certain number of violent acts 
are committed by people who have 
received mental health treatment 
of some type, sometimes remote in 
time from those acts, and sometimes 
closer in time. This raises legal and 
policy questions about potential li-
ability of their care providers.  

The legal principles discussed 
here are not unique to any one state.  
They require balancing of compet-
ing interests: encouraging those in 
need to seek treatment, protecting 
privacy and confi dentiality, assuring 
access to care, and avoiding limitless 
liability while providing for protec-
tion of the public and compensatory 
justice in appropriate cases.  

Idaho law in this area is not set-
tled and will require further study 
and resolution by the legislature and 
the courts. In the meantime, men-

tal health professionals (and other 
health care providers) and those ad-
vising them will continue to strug-
gle in this acutely challenging area 
where there are no bright line rules.  
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