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So Many Initials 

• EMTALA 

• CMS 

• TJC 

• OHA 

• DHS 

• OIG 



EMTALA Impact 

• Facility with a dedicated ED must provide 

adequate medical screening. 

• If emergency medical condition exists, then: 

– Stabilizing treatment 

– Appropriate transfer 



EMTALA 

• Emergency medical condition:  

– Places health of individual in serious jeopardy 

– Serious impairment of bodily functions, or 

– Serious dysfunction of any bodily organ or part (42 USC 

1395dd(e)(1)(A)).  

 

• CMS confirms that an emergency medical 

condition includes psychiatric disturbances and 

symptoms of substance abuse (42 CFR 

489.24(b)(1)). 

 

 



EMTALA  

“In the case of psychiatric emergencies, an individual 

expressing suicidal or homicidal thoughts or 

gestures, if determined dangerous to self or others, 

would be considered to have an EMC.”  

 

EMTALA Interpretive Guidelines, § 489.24(d)(1)(i), 

Appendix V of State Operations Manual 
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Floyd Medical Center, Georgia 

• OIG claimed FMC failed to evaluate and 

treat 32 year old mentally ill patient. 

• Transferred from another hospital. 

• In ED, became combative and violent. 

Security was called. Force used to 

subdue patient. 

• Security determined that safety was 

beyond that which could be handled by 

the hospital. 

• Patient was medically cleared and taken 

to jail, without a psych consult. 

• January 6, 2016: $50,000 settlement 

 

 



Springfield Hospital, Vermont 

• OIG claimed hospital failed to 

stabilize psych condition of one 

patient, and failed to adequately 

screen another 

• Hospital sent both patients to jail 

 

• September 3, 2014: $50,000 

settlement 

 



Duke University Health System, 

North Carolina 

• OIG alleged Duke failed to accept five 

appropriate transfers of individuals with 

unstable EMC who required the stabilizing 

specialized capability of Duke’s inpatient 

psychiatric unit, called the Williams Unit. 

• Duke refused the transfers because:  

– it only allowed admission during certain 

business hours (three patients) 

– patient was too aggressive (one) 

– the unit did not treat substance abuse 

and labs did not return yet (one patient) 

• September 5, 2012: $180,000 settlement 

 



Carolinas Medical Center, North 

Carolina 

• Patient presented to ED with complaints of 

homicidal ideation and acute depression.  

• Feared hurting himself and his wife.  

• Patient presented two weeks prior with 

similar complaints.  

• Hospital knew he had access to firearms.  

• OIG alleged hospital discharged patient 

with a prescription for a mild anti-

depressant without an adequate medical 

screening or stabilization. 

• Shortly after discharge, patient killed his 

wife, two children, and himself. 

• December 3, 2013: $50,000 settlement 

 



Kicked, Beaten, Shoved… 

• Workers’ compensation claims in Oregon 

healthcare and social assistance sector increased 

78% from 2007-2013. 

• In 2014, 275 accepted claims for assault against 

Oregon healthcare workers. 

 

• Many incidents go unreported. 



Health Care Employer Obligations 

• ORS 654.414 

– Affirmative obligation 

– Periodic assessments 

– Assault protection and protection program 

 

• ORS 654.418 

– Employee assaulted by patient can request a second 

employee accompany for further treatment 



Volk v. DeMeerleer (2014) 

• Psych patient with bipolar affective disorder, 

depression, obsessive compulsive traits 

• No history or acts of violence 

• Three months after last treatment, DeMeerleer 

shoots girlfriend and a child, attacks another child 

with a knife. 

• Claim against psychiatrist could proceed – 

standard of care, duty to warn 

• On review by Washington Supreme Court 

• Cite: Volk v. DeMeerleer,184 Wn. App. 389 (2014). 

 

 

 



Piazza v. Kellim (2016) 

• Underage nightclub 

• Shooting outside 

• Shooter had been diagnosed with schizophrenia 

• Exchange student killed 

• Lawsuit against Zone and Rotary 

• Cite: Piazza v. Kellim, 360 Or 58 (2016).  

 

 

 



Piazza v. Kellim (2016) 

• Trial court dismissed 

• Court of Appeals reversed 

• Oregon Supreme Court affirmed Court of Appeals 

• Case remanded for trial 

 

“Our preference for giving voice to the community's 

judgment through a jury determination prevails..."  

 

 



Piazza v. Kellim (2016) 

• Implications for hospitals and healthcare providers 

• ED liable for discharge decision? 

• Psychiatrist liable for patient's violence? 

• Primary care provider liability? 

 

 



Immunity & Duty to Warn 

• ORS 426.335 – Immunity for decisions pursuant to 

civil commitment laws 

 

• Disclosure to prevent serious and imminent threat 

to individual or public 



Abuse reporting 

• Mandatory reporting obligation is undercurrent 

 

• Patient to patient assaults can trigger report 

 

 

 

“Any physical injury … caused by other than 

accidental means” 

 

 

 



Planning & Action: Approaches 

• Early detection of challenging discharges 

• Training 

• Internal teams 

• External networks and relationships 

 



Planning & Action: Toolkit 

• Internal behavioral health team 

• Key contacts 

• Current list of treatment beds 

• Model for crisis triage of BH patient 

• Resource book 



Changes in Oregon 

• Unity Center for Behavioral Health 

• Providence Willamette Falls Child Adolescent 

Psychiatric Unit 

• Providence Milwaukie Geropsych Unit 

• Washington County Mental Health Urgent Care 

• Increase in beds at Oregon State Hospital 





“A New Day in Oregon” 

• January 2014 Medicaid expansion 

• Number of adults receiving treatment 

for mental illness increased 60% 

 
 - Atlanta Journal of Commerce, 9/2015 





In the Matter of the Detention of 

DW 

• “We affirm the trial judge’s ruling that the ITA does 

not authorize psychiatric boarding as a method to 

avoid overcrowding certified evaluation and 

treatment facilities.” 

 

• “Patients may not be warehoused without 

treatment because of lack of funds.” 

 
Det. of D.W. v. Dep't of Soc. & Health Servs., 181 Wash. 2d 201, 332 P.3d 423 

(2014) 



“We have replaced the hospital bed with 

the jail cell, the homeless shelter and the 

coffin. How is that compassionate?” 

 

Tim Murphy-R- PA 



• Eric Neiman 

 Eric.Neiman@lewisbrisbois.com 

 971-712-2802 

 

• Sharon Peters 

 Sharon.Peters@lewisbrisbois.com  

 971-712-2807 
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